
What’s happening with Senate Bill 76
Senate Bill 76, an Act to Adjudicate Claims of Existing 

Water Rights in Montana, is a result of a Supreme Court 
decision in the case of Colorado River Water Conservation 
District (Akin) v. U.S., 424 U.S. 800 (1976) in which the 
Court concluded that the McCarren Amendment applied to 
federal Indian reservations as well as other federal reservations. 
The McCarren Amendment (43 U.S.C. 666(s) (1976) states that 
federal claims may be adjudicated concurrently in state and 
federal courts. Senate Bill 76 (SB 76) thus was an attempt by 
the 46th Montana State Legislature (1979) to adjudicate all 
water claims in the state including Indian claims.

The bill established a system of water courts having 
“exclusive jurisdiction in matters arising in relation to the 
determination and interpretation of existing water rights.” The 
bill specified that the courts would monitor the claim filing 
procedure and would issue a preliminary decree within a 
reasonable period of time after the January 1, 1982 filing 
deadline. After any hearing that individuals, federal agencies 
or tribes might request, the courts would issue final decrees 
within their respective water districts.

Just prior to passage of SB 76 the U.S. Justice Department 
filed suit against thousands of non-Indian water users in an 
attempt to place litigation in federal rather than state court. 
After the passage of SB 76 these cases were to have been 
transferred to state court, however the tribes then felt and 
continue to feel that federal court is the proper forum for the 
determination of Indian water claims. An appeal to prevent 
the transfer of cases is now being made in the 9th Circuit Court 
of Appeals and ultimately the case may go to the Supreme 
Court.

Tribal feeling toward litigation in state court is that they 
have been treated unfairly in state courts in the past and 
therefore will continue to be treated unfairly. Furthermore, 
state courts recognize beneficial use at the time the right was 
claimed as the standard of quantification while the U.S. 
Supreme Court has ruled that “sufficient water was 
reserved for the present and future needs of the Indians, 
whatever the use and without limit ’’-Arizona v. California, 373 
U.S. 546 (1963). Thus it would be likely that tribes would 
receive rights to far less water through state court adjudication 
than through negotiation or through litigation in federal court.

At the same time as passage of SB 76,the state formed the 
Reserved Water Right Compact Commission to negotiate with 
federal agencies and Indian tribes over water rights on federal 
reservations. Despite opposition to SB 76 several tribes have 
been meeting with the compact commission, while others have 
refused to recognize the water courts and the compact 
commission. The present state legislature now has before it 
amendments that would combine the water court system and 
the compact commission into a single decree for the purpose of 
adjudicating federal and Indian claims. One amendment 
would establish a deadline of July 1,1985 for tribes or federal
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agencies and the compact commission to negotiate a compact 
and have it approved by the state legislature. The compact 
would then be included in the preliminary decree not subject to 
revision by the water judges. If the negotiation process is not 
completed by July 1, 1985, negotiations would be terminated 
and the tribe or federal agency would have 60 days to file a 
claim on its water rights. The claim would then be altered into 
the preliminary decree and would be subject to  attack on the 
same basis as any other claim. Termination of the negotiations 
before the deadline by either side requires a  30-day written 
notice, after which the tribe or federal agency would have 60 
days to file a claim on the right. The claim would then be 
treated the same as any other claim filed in the water court 
system. The amendments would move the date of issuance of 
the final decree from a reasonable time after the riling deadline 
of January 1, 1982 to 90 days or a reasonable time after the 
special July 1, 1985 negotiating deadline. The purpose of this 
is to avoid issuing preliminary decrees and holding hearings 
twice in the event that the original preliminary decree and 
hearings occur while negotiations are pending.

With the decision of the Supreme Court in the Akin case, it 
seems that negotiation is now the course favored by many of 
the tribes. Negotiation is less costly and time-consuming to all 
parties than litigation in either state or federal courts. The state 
of Montana is concerned that without a complete adjudication 
of in-state waters, these waters could be appropriated and 
claimed by downstream out of state users. Tribes are 
concerned that if they do not negotiate they will be forced into 
state court litigation. Also, it is possible that if adjudication of 
tribal water claims is delayed too long, the tribes will receive 
rights to water that will be unavailable to them. They would 
then receive monetary compensation much the same as in 
previous land claim settlements.

This is not to say, however, that negotiation is a course 
advocated by all tribes. Some tribes feel that by submitting to 
the state’s authority in one instance, the state may be 
encouraged to attempt to assert authority over tribes in other 
areas. Another argument against negotiation is that aboriginal 
rights, dating to time immemorial, are not and cannot be 
subject to compromise. Still other tribes feel that ultimately 
the tribes may get a fair hearing in the federal court system.
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